Code of Virginia
Title 15.2. Counties, Cities and Towns
Chapter 22. Planning, Subdivision of Land and Zoning

Article 1. General Provisions

§ 15.2-2201. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Affordable housing" means, as a guideline, housing that is affordable to households with
incomes at or below the area median income, provided that the occupant pays no more than
thirty percent of his gross income for gross housing costs, including utilities. For the purpose of
administering affordable dwelling unit ordinances authorized by this chapter, local governments
may establish individual definitions of affordable housing and affordable dwelling units
including determination of the appropriate percent of area median income and percent of gross
income.

"Conditional zoning" means, as part of classifying land within a locality into areas and districts
by legislative action, the allowing of reasonable conditions governing the use of such property,
such conditions being in addition to, or modification of the regulations provided for a particular
zoning district or zone by the overall zoning ordinance.

"Development” means a tract of land developed or to be developed as a unit under single
ownership or unified control which is to be used for any business or industrial purpose or is to
contain three or more residential dwelling units. The term "development" shall not be construed
to include any tract of land which will be principally devoted to agricultural production.

"Historic area" means an area containing one or more buildings or places in which historic events
occurred or having special public value because of notable architectural, archaeological or other
features relating to the cultural or artistic heritage of the community, of such significance as to
warrant conservation and preservation.

"Incentive zoning" means the use of bonuses in the form of increased project density or other
benefits to a developer in return for the developer providing certain features, design elements,
uses, services, or amenities desired by the locality, including but not limited to, site design
incorporating principles of new urbanism and traditional neighborhood development,
environmentally sustainable and energy-efficient building design, affordable housing creation
and preservation, and historical preservation, as part of the development.

"Local planning commission" means a municipal planning commission or a county planning
commission.

"Military installation" means a base, camp, post, station, yard, center, homeport facility for any
ship, or other activity under jurisdiction of the U.S. Department of Defense, including any leased
facility, or any land or interest in land owned by the Commonwealth and administered by the
Adjutant General of Virginia or the Virginia Department of Military Affairs. "Military installation”
does not include any facility used primarily for civil works, rivers and harbors projects, or flood
control projects.

"Mixed use development" means property that incorporates two or more different uses, and may
include a variety of housing types, within a single development.
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"Official map" means a map of legally established and proposed public streets, waterways, and
public areas adopted by a locality in accordance with the provisions of Article 4 (§ 15.2-2233 et
seq.) hereof.

"Planned unit development" means a form of development characterized by unified site design
for a variety of housing types and densities, clustering of buildings, common open space, and a
mix of building types and land uses in which project planning and density calculation are
performed for the entire development rather than on an individual lot basis.

"Planning district commission" means a regional planning agency chartered under the provisions
of Chapter 42 (§ 15.2-4200 et seq.) of this title.

"Plat" or "plat of subdivision" means the schematic representation of land divided or to be
divided and information in accordance with the provisions of §§ 15.2-2241, 15.2-2242, 15.2-2258
, 15.2-2262, and 15.2-2264, and other applicable statutes.

"Preliminary subdivision plat" means the proposed schematic representation of development or
subdivision that establishes how the provisions of §§ 15.2-2241 and 15.2-2242, and other
applicable statutes will be achieved.

"Resident curator" means a person, firm, or corporation that leases or otherwise contracts to
manage, preserve, maintain, operate, or reside in a historic property in accordance with the
provisions of § 15.2-2306 and other applicable statutes.

"Site plan" means the proposal for a development or a subdivision including all covenants, grants
or easements and other conditions relating to use, location and bulk of buildings, density of
development, common open space, public facilities and such other information as required by
the subdivision ordinance to which the proposed development or subdivision is subject.

"Special exception" means a special use that is a use not permitted in a particular district except
by a special use permit granted under the provisions of this chapter and any zoning ordinances
adopted herewith.

"Street" means highway, street, avenue, boulevard, road, lane, alley, or any public way.

"Subdivision," unless otherwise defined in an ordinance adopted pursuant to § 15.2-2240, means
the division of a parcel of land into three or more lots or parcels of less than five acres each for
the purpose of transfer of ownership or building development, or, if a new street is involved in
such division, any division of a parcel of land. The term includes resubdivision and, when
appropriate to the context, shall relate to the process of subdividing or to the land subdivided
and solely for the purpose of recordation of any single division of land into two lots or parcels, a
plat of such division shall be submitted for approval in accordance with § 15.2-2258.

"Variance" means, in the application of a zoning ordinance, a reasonable deviation from those
provisions regulating the shape, size, or area of a lot or parcel of land or the size, height, area,
bulk, or location of a building or structure when the strict application of the ordinance would
unreasonably restrict the utilization of the property, and such need for a variance would not be
shared generally by other properties, and provided such variance is not contrary to the purpose of
the ordinance. It shall not include a change in use, which change shall be accomplished by a
rezoning or by a conditional zoning.

"Working waterfront" means an area or structure on, over, or adjacent to navigable waters that
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provides access to the water and is used for water-dependent commercial, industrial, or
governmental activities, including commercial and recreational fishing; tourism; aquaculture;
boat and ship building, repair, and services; seafood processing and sales; transportation;
shipping; marine construction; and military activities.

"Working waterfront development area" means an area containing one or more working
waterfronts having economic, cultural, or historic public value of such significance as to warrant
development and reparation.

"Zoning" or "to zone" means the process of classifying land within a locality into areas and
districts, such areas and districts being generally referred to as "zones," by legislative action and
the prescribing and application in each area and district of regulations concerning building and
structure designs, building and structure placement and uses to which land, buildings and
structures within such designated areas and districts may be put.

Code 1950, § 15-961.3; 1962, c. 407, § 15.1-430; 1964, c. 547; 1966, c. 344; 1975, c. 641; 1976, c.
642; 1977, c. 566; 1978, c. 320; 1987, c. 8; 1989, c. 384; 1990, c. 685; 1993, c. 770; 1995, c. 603;
1997, c. 587;2008, cc. 635, 718;2011, c. 237;2012, c. 554;2013, cc. 149, 213;2015, c. 597;2017, c.
216.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

Article 7. Zoning

§ 15.2-2308. Boards of zoning appeals to be created; membership, organization, etc.

A. Every locality that has enacted or enacts a zoning ordinance pursuant to this chapter or prior
enabling laws, shall establish a board of zoning appeals that shall consist of either five or seven
residents of the locality, appointed by the circuit court for the locality. Boards of zoning appeals
for a locality within the fifteenth or nineteenth judicial circuit may be appointed by the chief
judge or his designated judge or judges in their respective circuit, upon concurrence of such
locality. Their terms of office shall be for five years each except that original appointments shall
be made for such terms that the term of one member shall expire each year. The secretary of the
board shall notify the court at least thirty days in advance of the expiration of any term of office,
and shall also notify the court promptly if any vacancy occurs. Appointments to fill vacancies
shall be only for the unexpired portion of the term. Members may be reappointed to succeed
themselves. Members of the board shall hold no other public office in the locality except that one
may be a member of the local planning commission. A member whose term expires shall
continue to serve until his successor is appointed and qualifies. The circuit court for the City of
Chesapeake and the Circuit Court for the City of Hampton shall appoint at least one but not more
than three alternates to the board of zoning appeals. At the request of the local governing body,
the circuit court for any other locality may appoint not more than three alternates to the board of
zoning appeals. The qualifications, terms and compensation of alternate members shall be the
same as those of regular members. A regular member when he knows he will be absent from or
will have to abstain from any application at a meeting shall notify the chairman twenty-four
hours prior to the meeting of such fact. The chairman shall select an alternate to serve in the
absent or abstaining member's place and the records of the board shall so note. Such alternate
member may vote on any application in which a regular member abstains.
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B. Localities may, by ordinances enacted in each jurisdiction, create a joint board of zoning
appeals that shall consist of two members appointed from among the residents of each
participating jurisdiction by the circuit court for each county or city, plus one member from the
area at large to be appointed by the circuit court or jointly by such courts if more than one,
having jurisdiction in the area. The term of office of each member shall be five years except that
of the two members first appointed from each jurisdiction, the term of one shall be for two years
and of the other, four years. Vacancies shall be filled for the unexpired terms. In other respects,
joint boards of zoning appeals shall be governed by all other provisions of this article.

C. With the exception of its secretary and the alternates, the board shall elect from its own
membership its officers who shall serve annual terms as such and may succeed themselves. The
board may elect as its secretary either one of its members or a qualified individual who is not a
member of the board, excluding the alternate members. A secretary who is not a member of the
board shall not be entitled to vote on matters before the board. Notwithstanding any other
provision of law, general or special, for the conduct of any hearing, a quorum shall be not less
than a majority of all the members of the board and the board shall offer an equal amount of time
in a hearing on the case to the applicant, appellant or other person aggrieved under § 15.2-2314,
and the staff of the local governing body. Except for matters governed by § 15.2-2312, no action
of the board shall be valid unless authorized by a majority vote of those present and voting. The
board may make, alter and rescind rules and forms for its procedures, consistent with ordinances
of the locality and general laws of the Commonwealth. The board shall keep a full public record
of its proceedings and shall submit a report of its activities to the governing body or bodies at
least once each year.

D. Within the limits of funds appropriated by the governing body, the board may employ or
contract for secretaries, clerks, legal counsel, consultants, and other technical and clerical
services. Members of the board may receive such compensation as may be authorized by the
respective governing bodies. Any board member or alternate may be removed for malfeasance,
misfeasance or nonfeasance in office, or for other just cause, by the court that appointed him,
after a hearing held after at least fifteen days' notice.

E. Notwithstanding any contrary provisions of this section, in the Cities of Portsmouth and
Virginia Beach, members of the board shall be appointed by the governing body. The governing
body shall also appoint at least one but not more than three alternates to the board.

Code 1950, §8§ 15-825, 15-850, 15-968.8; 1950, pp. 176, 489; 1952, c. 688; 1962, c. 407, § 15.1-
494; 1975, c. 641; 1976, c. 642; 1977, c. 172; 1982, c. 3; 1989, c. 27; 1992, c. 47; 1997, cc. 570, 587;
1998, cc. 346, 520, 528;1999, c. 838;2002, cc. 205, 545;2007, c. 813;2009, c. 734;2010, c. 705;
2015, cc. 406, 407, 597.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2308.1. Boards of zoning appeals, ex parte communications, proceedings.

A. The non-legal staff of the governing body may have ex parte communications with a member
of the board prior to the hearing but may not discuss the facts or law relative to a particular case.
The applicant, landowner or his agent or attorney may have ex parte communications with a
member of the board prior to the hearing but may not discuss the facts or law relative to a
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particular case. If any ex parte discussion of facts or law in fact occurs, the party engaging in such
communication shall inform the other party as soon as practicable and advise the other party of
the substance of such communication. For purposes of this section, regardless of whether all
parties participate, ex parte communications shall not include (i) discussions as part of a public
meeting or (ii) discussions prior to a public meeting to which staff of the governing body, the
applicant, landowner or his agent or attorney are all invited.

B. Any materials relating to a particular case, including a staff recommendation or report
furnished to a member of the board, shall be made available without cost to such applicant,
appellant or other person aggrieved under § 15.2-2314, as soon as practicable thereafter, but in
no event more than three business days of providing such materials to a member of the board. If
the applicant, appellant or other person aggrieved under § 15.2-2314 requests additional
documents or materials be provided by the locality other than those materials provided to the
board, such request shall be made pursuant to § 2.2-3704. Any such materials furnished to a
member of the board shall also be made available for public inspection pursuant to subsection F
of § 2.2-3707.

C. For the purposes of this section, "non-legal staff of the governing body" means any staff who is
not in the office of the attorney for the locality, or for the board, or who is appointed by special
law or pursuant to § 15.2-1542. Nothing in this section shall preclude the board from having ex
parte communications with any attorney or staff of any attorney where such communication is
protected by the attorney-client privilege or other similar privilege or protection of
confidentiality.

D. This section shall not apply to cases where an application for a special exception has been
filed pursuant to subdivision 6 of § 15.2-23009.

2015, c. 597.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2309. Powers and duties of boards of zoning appeals.
Boards of zoning appeals shall have the following powers and duties:

1. To hear and decide appeals from any order, requirement, decision, or determination made by
an administrative officer in the administration or enforcement of this article or of any ordinance
adopted pursuant thereto. The decision on such appeal shall be based on the board's judgment of
whether the administrative officer was correct. The determination of the administrative officer
shall be presumed to be correct. At a hearing on an appeal, the administrative officer shall
explain the basis for his determination after which the appellant has the burden of proof to rebut
such presumption of correctness by a preponderance of the evidence. The board shall consider
any applicable ordinances, laws, and regulations in making its decision. For purposes of this
section, determination means any order, requirement, decision or determination made by an
administrative officer. Any appeal of a determination to the board shall be in compliance with
this section, notwithstanding any other provision of law, general or special.

2. Notwithstanding any other provision of law, general or special, to grant upon appeal or
original application in specific cases a variance as defined in § 15.2-2201, provided that the
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burden of proof shall be on the applicant for a variance to prove by a preponderance of the
evidence that his application meets the standard for a variance as defined in § 15.2-2201 and the
criteria set out in this section.

Notwithstanding any other provision of law, general or special, a variance shall be granted if the
evidence shows that the strict application of the terms of the ordinance would unreasonably
restrict the utilization of the property or that the granting of the variance would alleviate a
hardship due to a physical condition relating to the property or improvements thereon at the
time of the effective date of the ordinance, or alleviate a hardship by granting a reasonable
modification to a property or improvements thereon requested by, or on behalf of, a person with
a disability, and (i) the property interest for which the variance is being requested was acquired
in good faith and any hardship was not created by the applicant for the variance; (ii) the granting
of the variance will not be of substantial detriment to adjacent property and nearby properties in
the proximity of that geographical area; (iii) the condition or situation of the property concerned
is not of so general or recurring a nature as to make reasonably practicable the formulation of a
general regulation to be adopted as an amendment to the ordinance; (iv) the granting of the
variance does not result in a use that is not otherwise permitted on such property or a change in
the zoning classification of the property; and (v) the relief or remedy sought by the variance
application is not available through a special exception process that is authorized in the
ordinance pursuant to subdivision 6 of § 15.2-2309 or the process for modification of a zoning
ordinance pursuant to subdivision A 4 of § 15.2-2286 at the time of the filing of the variance
application. Any variance granted to provide a reasonable modification to a property or
improvements thereon requested by, or on behalf of, a person with a disability may expire when
the person benefited by it is no longer in need of the modification to such property or
improvements provided by the variance, subject to the provisions of state and federal fair
housing laws, or the Americans with Disabilities Act of 1990 (42 U.S.C. § 12131 et seq.), as
applicable. If a request for a reasonable modification is made to a locality and is appropriate
under the provisions of state and federal fair housing laws, or the Americans with Disabilities Act
of 1990 (42 U.S.C. § 12131 et seq.), as applicable, such request shall be granted by the locality
unless a variance from the board of zoning appeals under this section is required in order for
such request to be granted.

No variance shall be considered except after notice and hearing as required by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of
abutting property and property immediately across the street or road from the property affected,
the board may give such notice by first-class mail rather than by registered or certified mail.

In granting a variance, the board may impose such conditions regarding the location, character,
and other features of the proposed structure or use as it may deem necessary in the public
interest and may require a guarantee or bond to ensure that the conditions imposed are being
and will continue to be complied with. Notwithstanding any other provision of law, general or
special, the property upon which a property owner has been granted a variance shall be treated as
conforming for all purposes under state law and local ordinance; however, the structure
permitted by the variance may not be expanded unless the expansion is within an area of the site
or part of the structure for which no variance is required under the ordinance. Where the
expansion is proposed within an area of the site or part of the structure for which a variance is
required, the approval of an additional variance shall be required.

3. To hear and decide appeals from the decision of the zoning administrator after notice and
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hearing as provided by § 15.2-2204. However, when giving any required notice to the owners,
their agents or the occupants of abutting property and property immediately across the street or
road from the property affected, the board may give such notice by first-class mail rather than by
registered or certified mail.

4. To hear and decide applications for interpretation of the district map where there is any
uncertainty as to the location of a district boundary. After notice to the owners of the property
affected by the question, and after public hearing with notice as required by § 15.2-2204, the
board may interpret the map in such way as to carry out the intent and purpose of the ordinance
for the particular section or district in question. However, when giving any required notice to the
owners, their agents or the occupants of abutting property and property immediately across the
street or road from the property affected, the board may give such notice by first-class mail
rather than by registered or certified mail. The board shall not have the power to change
substantially the locations of district boundaries as established by ordinance.

5. No provision of this section shall be construed as granting any board the power to rezone
property or to base board decisions on the merits of the purpose and intent of local ordinances
duly adopted by the governing body.

6. To hear and decide applications for special exceptions as may be authorized in the ordinance.
The board may impose such conditions relating to the use for which a permit is granted as it may
deem necessary in the public interest, including limiting the duration of a permit, and may
require a guarantee or bond to ensure that the conditions imposed are being and will continue to
be complied with.

No special exception may be granted except after notice and hearing as provided by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of
abutting property and property immediately across the street or road from the property affected,
the board may give such notice by first-class mail rather than by registered or certified mail.

7. To revoke a special exception previously granted by the board of zoning appeals if the board
determines that there has not been compliance with the terms or conditions of the permit. No
special exception may be revoked except after notice and hearing as provided by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of
abutting property and property immediately across the street or road from the property affected,
the board may give such notice by first-class mail rather than by registered or certified mail. If a
governing body reserves unto itself the right to issue special exceptions pursuant to § 15.2-2286,
and, if the governing body determines that there has not been compliance with the terms and
conditions of the permit, then it may also revoke special exceptions in the manner provided by
this subdivision.

8. The board by resolution may fix a schedule of regular meetings, and may also fix the day or
days to which any meeting shall be continued if the chairman, or vice-chairman if the chairman
is unable to act, finds and declares that weather or other conditions are such that it is hazardous
for members to attend the meeting. Such finding shall be communicated to the members and the
press as promptly as possible. All hearings and other matters previously advertised for such
meeting in accordance with § 15.2-2312 shall be conducted at the continued meeting and no
further advertisement is required.

Code 1950, 8§ 15-831, 15-850, 15-968.9; 1950, p. 176; 1962, c. 407, § 15.1-495; 1964, c. 535;
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1972, c. 695; 1975, cc. 521, 641; 1987, c. 8; 1991, c. 513; 1996, c. 555;1997, c. 587;2000, c. 1050;
2002, c. 546;2003, c. 403;2006, c. 264;2008, c. 318;2009, c. 206;2015, c. 597;2018, c. 757.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2310. Applications for special exceptions and variances.

Applications for special exceptions and variances may be made by any property owner, tenant,
government official, department, board or bureau. Applications shall be made to the zoning
administrator in accordance with rules adopted by the board. The application and accompanying
maps, plans or other information shall be transmitted promptly to the secretary of the board who
shall place the matter on the docket to be acted upon by the board. No special exceptions or
variances shall be authorized except after notice and hearing as required by § 15.2-2204. The
zoning administrator shall also transmit a copy of the application to the local planning
commission which may send a recommendation to the board or appear as a party at the hearing.
Any locality may provide by ordinance that substantially the same application will not be
considered by the board within a specified period, not exceeding one year.

Code 1950, 8§ 15-828 through 15-830, 15-832, 15-833, 15-850, 15-968.10; 1950, p. 176; 1962, c.
407, § 15.1-496; 1966, c. 256; 1975, cc. 521, 641; 1989, c. 407; 1997, c. 587.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2311. Appeals to board.

A. An appeal to the board may be taken by any person aggrieved or by any officer, department,
board or bureau of the locality affected by any decision of the zoning administrator or from any
order, requirement, decision or determination made by any other administrative officer in the
administration or enforcement of this article, any ordinance adopted pursuant to this article, or
any modification of zoning requirements pursuant to § 15.2-2286. Notwithstanding any charter
provision to the contrary, any written notice of a zoning violation or a written order of the zoning
administrator dated on or after July 1, 1993, shall include a statement informing the recipient
that he may have a right to appeal the notice of a zoning violation or a written order within 30
days in accordance with this section, and that the decision shall be final and unappealable if not
appealed within 30 days. The zoning violation or written order shall include the applicable
appeal fee and a reference to where additional information may be obtained regarding the filing
of an appeal. The appeal period shall not commence until the statement is given and the zoning
administrator's written order is sent by registered mail to, or posted at, the last known address or
usual place of abode of the property owner or its registered agent, if any. There shall be a
rebuttable presumption that the property owner's last known address is that shown on the
current real estate tax assessment records, or the address of a registered agent that is shown in
the records of the Clerk of the State Corporation Commission. The appeal shall be taken within
30 days after the decision appealed from by filing with the zoning administrator, and with the
board, a notice of appeal specifying the grounds thereof. The zoning administrator shall
forthwith transmit to the board all the papers constituting the record upon which the action
appealed from was taken. The fee for filing an appeal shall not exceed the costs of advertising the
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appeal for public hearing and reasonable costs. A decision by the board on an appeal taken
pursuant to this section shall be binding upon the owner of the property which is the subject of
such appeal only if the owner of such property has been provided notice of the zoning violation
or written order of the zoning administrator in accordance with this section. The owner's actual
notice of such notice of zoning violation or written order or active participation in the appeal
hearing shall waive the owner's right to challenge the validity of the board's decision due to
failure of the owner to receive the notice of zoning violation or written order. For jurisdictions
that impose civil penalties for violations of the zoning ordinance, any such civil penalty shall not
be assessed by a court having jurisdiction during the pendency of the 30-day appeal period.

B. An appeal shall stay all proceedings in furtherance of the action appealed from unless the
zoning administrator certifies to the board that by reason of facts stated in the certificate a stay
would in his opinion cause imminent peril to life or property, in which case proceedings shall not
be stayed otherwise than by a restraining order granted by the board or by a court of record, on
application and on notice to the zoning administrator and for good cause shown.

C. In no event shall a written order, requirement, decision or determination made by the zoning
administrator or other administrative officer be subject to change, modification or reversal by
any zoning administrator or other administrative officer after 60 days have elapsed from the date
of the written order, requirement, decision or determination where the person aggrieved has
materially changed his position in good faith reliance on the action of the zoning administrator
or other administrative officer unless it is proven that such written order, requirement, decision
or determination was obtained through malfeasance of the zoning administrator or other
administrative officer or through fraud. The 60-day limitation period shall not apply in any case
where, with the concurrence of the attorney for the governing body, modification is required to
correct clerical errors.

D. In any appeal taken pursuant to this section, if the board's attempt to reach a decision results
in a tie vote, the matter may be carried over until the next scheduled meeting at the request of
the person filing the appeal.

1975, c. 521, § 15.1-496.1; 1983, c. 12; 1993, c. 780; 1995, c. 424;1997, c. 587;2005, cc. 625, 677;
2008, c. 378;2010, c. 241;2011, c. 457;2012, cc. 400, 550, 606;2017, c. 665.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2312. Procedure on appeal.

The board shall fix a reasonable time for the hearing of an application or appeal, give public
notice thereof as well as due notice to the parties in interest and make its decision within ninety
days of the filing of the application or appeal. In exercising its powers the board may reverse or
affirm, wholly or partly, or may modify, an order, requirement, decision or determination
appealed from. The concurring vote of a majority of the membership of the board shall be
necessary to reverse any order, requirement, decision or determination of an administrative
officer or to decide in favor of the applicant on any matter upon which it is required to pass under
the ordinance or to effect any variance from the ordinance. The board shall keep minutes of its
proceedings and other official actions which shall be filed in the office of the board and shall be
public records. The chairman of the board, or in his absence the acting chairman, may administer
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oaths and compel the attendance of witnesses.

1975, c. 521, § 15.1-496.2; 1983, c. 444; 1986, c. 483; 1997, c. 587.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2313. Proceedings to prevent construction of building in violation of zoning ordinance.
Where a building permit has been issued and the construction of the building for which the
permit was issued is subsequently sought to be prevented, restrained, corrected or abated as a
violation of the zoning ordinance, by suit filed within fifteen days after the start of construction
by a person who had no actual notice of the issuance of the permit, the court may hear and
determine the issues raised in the litigation even though no appeal was taken from the decision
of the administrative officer to the board of zoning appeals.

1975, c. 521, § 15.1-496.3; 1997, c. 587.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

§ 15.2-2314. Certiorari to review decision of board.

Any person or persons jointly or severally aggrieved by any decision of the board of zoning
appeals, or any aggrieved taxpayer or any officer, department, board or bureau of the locality,
may file with the clerk of the circuit court for the county or city a petition that shall be styled "In
Re: date Decision of the Board of Zoning Appeals of [locality name]" specifying the grounds on
which aggrieved within 30 days after the final decision of the board.

Upon the presentation of such petition, the court shall allow a writ of certiorari to review the
decision of the board of zoning appeals and shall prescribe therein the time within which a return
thereto must be made and served upon the secretary of the board of zoning appeals or, if no
secretary exists, the chair of the board of zoning appeals, which shall not be less than 10 days and
may be extended by the court. The allowance of the writ shall not stay proceedings upon the
decision appealed from, but the court may, on application, on notice to the board and on due
cause shown, grant a restraining order.

Any review of a decision of the board shall not be considered an action against the board and the
board shall not be a party to the proceedings; however, the board shall participate in the
proceedings to the extent required by this section. The governing body, the landowner, and the
applicant before the board of zoning appeals shall be necessary parties to the proceedings in the
circuit court. The court may permit intervention by any other person or persons jointly or
severally aggrieved by any decision of the board of zoning appeals.

The board of zoning appeals shall not be required to return the original papers acted upon by it
but it shall be sufficient to return certified or sworn copies thereof or of the portions thereof as
may be called for by the writ. The return shall concisely set forth such other facts as may be

pertinent and material to show the grounds of the decision appealed from and shall be verified.

The court may reverse or affirm, wholly or partly, or may modify the decision brought up for
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review.

In the case of an appeal from the board of zoning appeals to the circuit court of an order,
requirement, decision or determination of a zoning administrator or other administrative officer
in the administration or enforcement of any ordinance or provision of state law, or any
modification of zoning requirements pursuant to § 15.2-2286, the findings and conclusions of the
board of zoning appeals on questions of fact shall be presumed to be correct. The appealing party
may rebut that presumption by proving by a preponderance of the evidence, including the record
before the board of zoning appeals, that the board of zoning appeals erred in its decision. Any
party may introduce evidence in the proceedings in the court. The court shall hear any arguments
on questions of law de novo.

In the case of an appeal by a person of any decision of the board of zoning appeals that denied or
granted an application for a variance, the decision of the board of zoning appeals shall be
presumed to be correct. The petitioner may rebut that presumption by proving by a
preponderance of the evidence, including the record before the board of zoning appeals, that the
board of zoning appeals erred in its decision.

In the case of an appeal by a person of any decision of the board of zoning appeals that denied or
granted application for a special exception, the decision of the board of zoning appeals shall be
presumed to be correct. The petitioner may rebut that presumption by showing to the
satisfaction of the court that the board of zoning appeals applied erroneous principles of law, or
where the discretion of the board of zoning appeals is involved, the decision of the board of
zoning appeals was plainly wrong, was in violation of the purpose and intent of the zoning
ordinance, and is not fairly debatable.

In the case of an appeal from the board of zoning appeals to the circuit court of a decision of the
board, any party may introduce evidence in the proceedings in the court in accordance with the
Rules of Evidence of the Supreme Court of Virginia.

Costs shall not be allowed against the locality or the governing body, unless it shall appear to the
court that the locality or the governing body acted in bad faith or with malice. In the event the
decision of the board is affirmed and the court finds that the appeal was frivolous, the court may
order the person or persons who requested the issuance of the writ of certiorari to pay the costs
incurred in making the return of the record pursuant to the writ of certiorari. If the petition is
withdrawn subsequent to the filing of the return, the locality or the governing body may request
that the court hear the matter on the question of whether the appeal was frivolous.

Code 1950, §§ 15-834 through 15-839, 15-850, 15-958.11; 1950, p. 176; 1962, c. 407, § 15.1-497;
1975, c. 641; 1988, c. 856; 1994, c. 705;1996, c. 450;1997, c. 587;2001, c. 422;2003, c. 568;2005,
cc. 625, 677;2006, c. 44632010, c. 241;2015, c. 597;2017, c. 661.

The chapters of the acts of assembly referenced in the historical citation at the end of this section
may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.
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ALBEMARLE COUNTY CODE

CHAPTER 18

ZONING

SECTION 34

BOARD OF ZONING APPEALS

Sections:

34.1
34.2
34.3

34.4
34.5
34.6

BOARD OF ZONING APPEALS; ESTABLISHMENT AND ORGANIZATION
POWERS AND DUTIES OF THE BOARD OF ZONING APPEALS

APPEALS OF ORDERS, REQUIREMENTS, DECISIONS, AND
DETERMINATIONS TO THE BOARD OF ZONING APPEALS

VARIANCES

SPECIAL USE PERMITS

INTERPRETING A DISTRICT MAP

34.1 BOARD OF ZONING APPEALS; ESTABLISHMENT AND ORGANIZATION

A board of zoning appeals (the “board”) is hereby established, subject to the following:

a.

Members and their appointment. The board shall have five (5) members. Each member shall be
appointed by the Albemarle County Circuit Court.

Eligibility. Each member shall be a qualified resident of Albemarle County.

Term; vacancies; serving beyond expiration of term. Members shall be appointed for terms of five
(5) years and any member may be reappointed for successive terms. The original appointments
were made in staggered terms so that the term of one member expires each year. An appointment
to fill a vacancy shall be only for the unexpired portion of the term. A member whose term expires
shall continue to serve until his successor is appointed and qualifies.

Holding other public office prohibited. A member may not hold any other public office within the
county except that one member may be a member of the commission.

Organization. The board shall elect at its annual meeting a chairman, who shall preside over all
meetings, a vice-chairman, who shall act in the absence of the chairman, and a secretary. The
board may elect as its secretary either one of its members or a qualified individual who is not a
member of the board. A secretary who is not a member of the board shall not vote on any matter.
The board may adopt rules of procedure to facilitate the conduct of its business at its meetings.

Quorum. A quorum shall be a majority of all the members of the board.

Resources; obtaining services. Within the limits of funds appropriated by the board of supervisors,
the board may employ or contract for such secretaries, clerks, legal counsel, consultants and other
technical and clerical services as it may deem necessary for transaction of its business. The board
may request the opinion, advice or other aid of any officer, employee, board, bureau or
commission of the county.

Compensation. Members of the board shall receive such compensation as may be authorized by
the board of supervisors, from time to time, by ordinance or resolution.

18-34-1
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i Removal from office. Any board member may be removed for malfeasance, misfeasance or
nonfeasance in office, or for other just cause, by the Albemarle County Circuit Court, after hearing
held after at least fifteen (15) days’ notice.

(12-10-80; Ord. 15-18(5), 7-8-15)
State law reference — Va. Code §8 15.2-2308, 15.2-2309.
34.2 POWERS AND DUTIES OF THE BOARD OF ZONING APPEALS
The board of zoning appeals (the “board”) shall have the following powers and duties:

a. Meet and conduct business; continued meetings due to inclement weather. To regularly meet to
conduct its business as provided in section 34.1 and this section. The board also may also fix the
day or days to which any meeting shall be continued if the chairman, or vice-chairman if the
chairman is unable to act, finds and declares that weather or other conditions are such that it is
hazardous for members to attend the meeting. The finding shall be communicated to the members
and the press as promptly as possible. All hearings and other matters previously advertised for the
meeting shall be conducted at the continued meeting and no further advertisement is required.

b. Appeals. To hear and decide appeals from any order, requirement, decision or determination made
by an administrative officer, and to hear and decide appeals from any decision of the zoning
administrator, in the administration or enforcement of Virginia Code 88 15.2-2280 through 15.2-
2316.2 and this chapter, exclusive of section 32, as provided in section 34.3.

c. Variances. To consider and approve variances as provided in section 34.4.

d. Special use permits. To consider and approve special use permits for certain signs under sections
4.15.5 and 4.15.5A, and to revoke a special use permit previously approved, as provided in section
34.5.

e. Interpret a district map To hear and decide applications to interpret a district map where there is

any uncertainty as to the location of a district boundary, as provided in section 34.6.

f Power to administer oaths and compel attendance of witnesses. The chairman, or in his absence
the vice-chairman, may administer oaths and compel the attendance of witnesses for any hearing
on an appeal under section 34.3 or any application for a variance under section 34.4.

(12-10-80; Ord. 15-18(5), 7-8-15)

State law reference — Va. Code § 15.2-2309.

34.3 APPEALS OF ORDERS, REQUIREMENTS, DECISIONS, AND DETERMINATIONS TO
THE BOARD OF ZONING APPEALS

An appeal from any order, requirement, decision or determination made by an administrative officer, and
an appeal from any decision of the zoning administrator, in the administration or enforcement of Virginia
Code 8§ 15.2-2280 through 15.2-2316.2 and this chapter (collectively, a “decision”), exclusive of any
decision made under section 32, shall be considered by the board of zoning appeals (the “board”) as
follows:

a. Standing to appeal. An appeal to the board may be taken by any person aggrieved or by any
county officer, department, board or bureau affected by any decision of the zoning administrator
or an administrative officer.

b. Time in which to appeal decision. Any appeal shall be received by the zoning administrator and
the board within thirty (30) days after the date of the decision; provided that any appeal of a notice

18-34-2
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of violation involving temporary or seasonal commercial uses, parking commercial trucks in
residential zoning districts, maximum occupancy limitations of a residential dwelling unit, or
similar short-term, recurring violations, shall be received by the zoning administrator and the
board within ten (10) days after the date of the decision.. The date of the decision shall be the date
of the letter or written notice, provided that the time in which to appeal an order or a notice of
violation shall not commence unless and until the recipient is provided the notice required by
section 36.2(d).

Form of the appeal. Any appeal shall be in writing and shall state the grounds for the appeal.

Where appeal must be submitted. An appeal must be submitted to the zoning administrator and to
the board. An appeal received by the county’s department of community development shall be
deemed to have been received by both the zoning administrator and the board.

Payment of fees. The submitted appeal shall be accompanied by the applicable fee required by
section 35.1. An appeal shall not be deemed to have been received until the required fee is paid.

Effect of filing appeal. An appeal shall stay all proceedings in furtherance of the action appealed
from unless the zoning administrator certifies to the board that, by reason of the facts stated in the
certificate, a stay would in his opinion cause imminent peril to life or property. If the zoning
administrator makes such a certification, the proceedings shall not be stayed unless either the
board or the Albemarle County Circuit Court grants a restraining order on application and on
notice to the zoning administrator and for good cause shown.

Transmittal of information. The zoning administrator shall promptly transmit to the board all the
papers constituting the record upon which the action appealed from was taken.

Procedural requirements prior to the hearing. The following procedures apply prior to the board’s
hearing on the appeal:

1. Scheduling the hearing on the appeal. The board shall schedule a reasonable time for the
hearing that will allow it to make a timely decision as provided in subsection (j).

2. Notice of the hearing. The board shall give notice of the hearing as well as written notice
to the parties to the appeal. The notice shall be given as required by Virginia Code 8§
15.2-2204, provided that when giving any required notice to the owners, their agents or
the occupants of abutting lots and lots immediately across the street or road from the lot
that is the subject of the appeal, the board may give such notice by first-class mail rather
than by registered or certified mail. Notice of the hearing also shall be posted as provided
in section 33.4(m)(2).

3. Contact by parties with board members. The non-legal staff of the board of supervisors,
as well as the appellant, landowner, or its agent or attorney, may have ex parte
communications with a member of the board prior to the hearing but may not discuss the
facts or law relative to the appeal. If an ex parte discussion of facts or law in fact occurs,
the party engaging in the communication must inform the other party as soon as
practicable and advise the other party of the substance of the communication. Prohibited
ex parte communications do not include discussions that are part of a public meeting or
discussions prior to a public meeting to which the appellant, landowner, or his agent or
attorney are all invited. For the purposes of this section, the “non-legal staff of the board
of supervisors” is any staff who is neither an attorney in the county attorney’s office nor
appointed by special law.

4, Sharing information produced by county staff. Any materials relating to an appeal,
including a staff recommendation or report furnished to a board member, shall be
available without cost to the appellant or any person aggrieved as soon as practicable

18-34-3
Zoning Supplement #92, 7-8-15



ALBEMARLE COUNTY CODE

thereafter, but in no event more than three (3) business days after the materials are
provided to one or more board members.

Procedural requirements at the hearing. The following procedures apply at the board’s hearing on
the appeal:

1. The right to equal time for a party to present its side of the case. The board shall offer an
equal amount of time in a hearing on the case to the appellant or other person aggrieved
and the county staff.

2. The administrative officer’s required explanation. The administrative officer whose
decision is being appealed shall explain the basis for his decision.

3. The presumption of correctness. At the hearing, the administrative officer’s decision is
presumed to be correct.

4, Burden of proof. After the administrative officer explains the basis for his decision, the
appellant has the burden of proof to rebut the presumption of correctness by a
preponderance of the evidence.

Time for decision. The board shall schedule a reasonable time for the hearing on an appeal so that
it may make its decision within ninety (90) days after the date the appeal was filed. This ninety
(90) day period is directory, not mandatory.

Factors to consider when acting. The board’s decision shall be based on its judgment of whether
the administrative officer’s decision was correct. The board also shall consider any applicable
ordinances, laws, and regulations in making its decision. The board shall not base any decision on
the merits of the purpose and intent of any relevant provision in the zoning ordinance.

Action by the board; vote required. The board may reverse or affirm, wholly or partly, or may
modify, the decision appealed from. The concurring vote of three (3) members of the board is
required to reverse any decision. if the board’s attempt to reach a decision results in a tie vote, the
matter may be carried over until the next scheduled meeting at the request of the person filing the
appeal.

Effect of decision on owner; appeals from notices of violation or written orders. A decision by the
board on an appeal from a notice of violation or a written order of the zoning administrator shall
be binding upon the owner of the lot that is the subject of the appeal only if the owner was
provided written notice of the zoning violation or written order. The owner’s actual notice of the
notice of zoning violation or written order, or active participation in the appeal hearing, shall
waive the owner’s right to challenge the validity of the board’s decision due to failure of the
owner to receive the notice of zoning violation or written order.

Judicial review. Any action contesting a decision of the board shall be as provided in Virginia
Code § 15.2-2314.

Appeals of decisions made under section 32. Any appeal of a decision made under section 32 shall
be brought only as provided in section 32.

(§ 34.3, Ord. 15-18(5), 7-8-15 (§ 34.3, 12-10-80; Ord. 09-18(3), 7-1-09)(§ 34.5, 12-10-80; 5-5-82)(§ 34.6,
12-10-80))

State law reference — Va. Code 8§ 15.2-2204, 15.2-2286(A)(4), 15.2-2308, 15.2-2308.1, 15.2-2309, 15.2-2311, 15.2-
2312, 15.2-2314.
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34.4 VARIANCES

An application for a variance shall be considered by the board of zoning appeals (the “board”) as follows:

a.

Who may file an application. An application may be filed by any owner, tenant, the easement
holder of an easement where the use for which the variance is sought is a use allowed by the deed
of easement or equivalent instrument, government official, department, board or bureau (the
“applicant”). The zoning administrator is authorized to require from the applicant any
documentation deemed necessary to determine that the person filing the application is an eligible
applicant.

Application. Each application shall be composed of a completed county-provided application form
required to review and act on the application. The application may pertain to one or more lots
owned or occupied by the applicant. The zoning administrator is authorized to establish an
appropriate application form. The application form shall require the applicant to provide the
following:

1. Criteria to establish right to a variance. Information pertaining to the criteria to establish
the right to a variance in subsection (i).

2. Payment of delinquent taxes. Satisfactory evidence that any delinquent real estate taxes,
nuisance charges, stormwater management utility fees, and any other charges that
constitute a lien on the subject property, that are owed to the county and have been
properly assessed against the subject property, have been paid; provided that the payment
of such delinquent taxes, charges or fees shall not be required when the applicant for a
variance is an easement holder.

Filing the application; number of copies. The applicant shall file the application with the
department of community development. The zoning administrator is authorized to establish for
each class of application the number of collated copies of the application required to be filed.

Determining completeness of the application; rejecting incomplete applications. An application
that provides all of the required information on the application form shall be determined to be
complete and be accepted for review and decision. An application omitting any required
information shall be deemed to be incomplete and shall not be accepted.

1. Timing of determination of completeness. The zoning administrator shall determine
whether an application is complete within ten (10) days after the application was
received.

2. Procedure if application is incomplete. If the application is incomplete, the zoning

administrator shall inform the applicant by letter explaining the reasons why the
application was rejected as being incomplete. The letter shall be sent by first class mail,
be personally delivered or, if consented to by the applicant in writing, by fax or email.

3. Effect if timely determination not made. If the zoning administrator does not send or
deliver the notice as provided in subsection (d)(2) within the ten (10) day period, the
application shall be deemed to be complete, provided that the director may require the
applicant to later provide the omitted information within a period specified by the
director, and further provided that the zoning administrator may reject the application as
provided herein if the applicant fails to timely provide the omitted information.

4. Resubmittal of application originally determined to be incomplete. Within six (6) months
after the date the letter that an application was rejected as being incomplete was mailed,
faxed, emailed or delivered by the zoning administrator as provided in subsection (d)(2),
the applicant may resubmit the application with all of the information required by this
section for a new determination of completeness under this subsection.
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Notice to owner of application for variance filed by easement holder when application
determined to be complete. Within ten (10) days after an application for a variance filed
by an easement holder is determined to be complete, written notice of the proposed
variance shall be provided to the owner of the lot for which the variance is sought as
required by Virginia Code § 15.2-2204(H).

Payment of fees. When an application is determined to be complete, the applicant shall pay the fee
required by section 35.1 before the application is further processed.

Transmittal of information. The zoning administrator shall promptly transmit the application and
accompanying maps, plans or other information to the secretary of the board. The zoning
administrator shall also transmit a copy of the application to the commission, which may send a
recommendation to the board or appear as a party at the hearing.

Procedural requirements prior to the hearing. The following procedures apply prior to the board’s
hearing on the application:

1.

Scheduling the hearing on the application. The board shall schedule a reasonable time for
the hearing that will allow it to make a timely decision as provided in subsection (k).

Notice of the hearing. The board shall give notice of the hearing as required by Virginia
Code § 15.2-2204, provided that when giving any required notice to the owners, their
agents or the occupants of abutting lots and lots immediately across the street or road
from the lot that is the subject of the variance, the board may give such notice by first-
class mail rather than by registered or certified mail. Notice of the hearing also shall be
posted as provided in section 33.4(m)(2).

Contact by parties with board members. The non-legal staff of the board of supervisors,
as well as the applicant, landowner, or its agent or attorney, may have ex parte
communications with a member of the board prior to the hearing but may not discuss the
facts or law relative to the application. If an ex parte discussion of facts or law in fact
occurs, the party engaging in the communication must inform the other party as soon as
practicable and advise the other party of the substance of the communication. Prohibited
ex parte communications do not include discussions that are part of a public meeting or
discussions prior to a public meeting to which the applicant, landowner, or his agent or
attorney are all invited. For the purposes of this section, the “non-legal staff of the board
of supervisors” is any staff who is neither an attorney in the county attorney’s office nor
appointed by special law.

Sharing information produced by county staff. Any materials relating to an application,
including a staff recommendation or report furnished to a board member, shall be
available without cost to the appellant or any person aggrieved as soon as practicable
thereafter, but in no event more than three (3) business days after the materials are
provided to one or more board members.

Procedural requirements at the hearing. The following procedures apply at the board’s hearing on
the application:

1.

The right to equal time for a party to present its side of the case. The board shall offer an
equal amount of time in a hearing on the case to the applicant and the county staff.

Burden of proof. The applicant has the burden to prove by a preponderance of the
evidence that his application meets the definition of a variance in Virginia Code § 15.2-
2201 and the criteria in subsection (i).
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Criteria to establish basis to grant a variance. The board shall grant a variance if the evidence
shows: (i) that strict application of the terms of the ordinance would unreasonably restrict the
utilization of the property; or (ii) that granting the variance would alleviate a hardship due to a
physical condition relating to the property or improvements thereon at the time of the effective
date of the ordinance; and all of the following:

1. Good faith acquisition and hardship not self-inflicted. The property interest for which the
variance is being requested was acquired in good faith and any hardship was not created
by the applicant for the variance.

2. No substantial detriment. Granting the variance will not be a substantial detriment to
adjacent property and nearby properties in the proximity of that geographical area.

3. Condition of situation not general or recurring. The condition or situation of the property
is not of so general or recurring a nature as to make reasonably practicable the
formulation of a general regulation to be adopted as an amendment to the ordinance.

4. Use variance prohibited. Granting the variance does not result in a use that is not
otherwise permitted on the property or a change in the zoning classification of the
property.

5. Special use permit or special exception not available. The relief or remedy sought by the

variance application is not available through a special use permit or special exception
authorized by this chapter when the application is filed.

Factors not to be considered. The board shall not base any decision on the merits of the purpose
and intent of any relevant provision in the zoning ordinance.

Time for decision. The board shall schedule a reasonable time for the hearing on an application so
that it may make its decision within ninety (90) days after the date the application was deemed to
be complete. This ninety (90) day period is directory, not mandatory.

Action by the board; vote required to grant variance. The concurring vote of three (3) members of
the board is required to grant a variance.

Conditions on variance. In granting a variance, the board may impose conditions, as follows:

1. Nature of conditions. The board may impose reasonable conditions regarding the
location, character, and other features of the proposed structure or use as it may deem
necessary in the public interest.

2. Guarantee or bond to ensure compliance. The board also may require that the applicant
provide a guarantee or bond to ensure that the conditions imposed are being and will
continue to be complied with.

3. Conditions deemed to be essential and nonseverable. Except as the board may specify in
a particular case, any condition imposed on a variance shall be deemed to be essential and
nonseverable from the variance itself and any condition determined to be invalid, void or
unlawful shall invalidate the variance.

Effect of granting variance; expansion of structure. The property upon which a property owner
has been granted a variance shall be treated as conforming for all purposes under state law and this
chapter; however, any structure permitted by a variance may not be expanded unless the expansion
is within an area of the site or part of the structure for which no variance is required under this
chapter. If an expansion is proposed within an area of the site or part of the structure for which a
variance is required, the approval of an additional variance shall be required.
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Withdrawal of application. An application may be withdrawn, or be deemed to be withdrawn, as
provided herein:

1. Request to withdraw by applicant. An application may be withdrawn upon written
request by the applicant. The written request must be received by the board prior to it
beginning consideration of the matter on the meeting agenda. Upon receipt of the request
for withdrawal, processing of the application shall cease without further action by the
board. An applicant may not submit an application that is substantially the same as the
withdrawn application within one (1) year of the date of withdrawal unless the board, at
the time of withdrawal, specifies that the time limitation shall not apply.

2. When application deemed withdrawn. An application shall be deemed to have been
voluntarily withdrawn if the applicant requested that further processing or formal action
on the application be indefinitely deferred and the board is not requested by the applicant
to take action on the application within one (1) year after the date the deferral was
requested. Upon written request received by the zoning administrator before the one (1)
year period expires, the zoning administrator may grant one extension of the deferral
period for a period determined to be reasonable, taking into consideration the nature of
the application, the complexity of the review, and the laws in effect at the time the
request for extension is made. Upon written request received by the secretary of the board
before the extension of the deferral period granted by the zoning administrator expires,
the board may grant one additional extension of the deferral period determined to be
reasonable, taking into consideration the size or nature of the application, the complexity
of the review, and the laws in effect at the time the request for extension is made. The
timely receipt by the clerk of the extension request shall toll the expiration of the
extended deferral period until the board acts on the request.

Resubmittal of similar denied application. An applicant may not submit an application that is
substantially the same as the denied application within one (1) year after the date of the denial.

Judicial review. Any action contesting a decision of the Board under this section shall be as
provided in Virginia Code § 15.2-2314.

(§ 34.4, 12-10-80; Ord. 12-18(7), 12-5-12, effective 4-1-13; Ord. 15-18(5), 7-8-15; Ord. 16-18(3), 4-6-16)

State law reference — Va. Code §§ 15.2-2204, 15.2-2286(A)(4) and (B), 15.2-2308, 15.2-2308.1, 15.2-2309, 15.2-2310,
15.2-2312, 15.2-2314.

34.5 SPECIAL USE PERMITS

(Formerly Procedure, Repealed 7-8-15; now see § 34.3)

An application for a special use permit authorized by sections 4.15.5 and 4.15.5A shall be considered by
the board of zoning appeals (the “board”) as follows:

a.

Who may file an application. An application may be filed by any owner, tenant, government
official, department, board or bureau. (the “applicant”). The application shall pertain to one or
more lots owned or occupied by the owner, occupant, or governmental entity.

Application. Each application shall be composed of a completed county-provided application form
required to review and act on the application. The zoning administrator is authorized to establish
an appropriate application form. The application form shall require the applicant to provide the
following:

1. Factors to be considered for acting on the application. Information pertaining to the
factors to be considered for a special use permit in subsection (i).
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2. Payment of delinquent taxes. Satisfactory evidence that any delinquent real estate taxes,
nuisance charges, stormwater management utility fees, and any other charges that
constitute a lien on the subject property, that are owed to the county and have been
properly assessed against the subject property, have been paid.

Filing the application; number of copies. The applicant shall file the application with the
department of community development. The zoning administrator is authorized to establish for
each class of application the number of collated copies of the application required to be filed.

Determining completeness of the application; rejecting incomplete applications. An application
that provides all of the required information on the application form shall be determined to be
complete and be accepted for review and decision. An application omitting any required
information shall be deemed to be incomplete and shall not be accepted.

1. Timing of determination of completeness. The zoning administrator shall determine
whether an application is complete within ten (10) days after the application was
received.

2. Procedure if application is incomplete. If the application is incomplete, the zoning

administrator shall inform the applicant by letter explaining the reasons why the
application was rejected as being incomplete. The letter shall be sent by first class mail,
be personally delivered or, if consented to by the applicant in writing, by fax or email.

3. Effect if timely determination not made. If the zoning administrator does not send or
deliver the notice as provided in subsection (d)(2) within the ten (10) day period, the
application shall be deemed to be complete, provided that the director may require the
applicant to later provide the omitted information within a period specified by the
director, and further provided that the zoning administrator may reject the application as
provided herein if the applicant fails to timely provide the omitted information.

4. Resubmittal of application originally determined to be incomplete. Within six (6) months
after the date the letter that an application was rejected as being incomplete was mailed,
faxed, emailed or delivered by the zoning administrator as provided in subsection (d)(2),
the applicant may resubmit the application with all of the information required by this
section for a new determination of completeness under this subsection.

Payment of fees. When an application is determined to be complete, the applicant shall pay the fee
required by section 35.1 before the application is further processed.

Transmittal of information. The zoning administrator shall promptly transmit the application and
accompanying maps, plans or other information to the secretary of the board. The zoning
administrator shall also transmit a copy of the application to the commission, which may send a
recommendation to the board or appear as a party at the hearing.

Procedural requirements prior to the hearing. The following procedures apply prior to the board’s
hearing on the application:

1. Scheduling the hearing on the application. The board shall schedule a reasonable time for
the hearing that will allow it to make a timely decision as provided in subsection (k).

2. Notice of the hearing. The board shall give notice of the hearing as required by Virginia
Code § 15.2-2204, provided that when giving any required notice to the owners, their
agents or the occupants of abutting lots and lots immediately across the street or road
from the lot that is the subject of the special use permit, the board may give such notice
by first-class mail rather than by registered or certified mail. Notice of the hearing also
shall be posted as provided in section 33.4(m)(2).
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3. Sharing information produced by county staff. Any materials relating to an application,
including a staff recommendation or report furnished to a board member, shall be
available without cost to the appellant or any person aggrieved as soon as practicable
thereafter, but in no event more than three (3) business days after the materials are
provided to one or more board members.

Procedural requirements at the hearing. The board shall offer an equal amount of time in a
hearing on the case to the applicant and the county staff.

Factors to consider when acting. The board shall reasonably consider the following factors when
it is reviewing and acting on a special use permit:

1. No substantial detriment. The proposed special use will not be a substantial detriment to
adjacent lots.

2. Character of district unchanged. The character of the district will not be changed by the
proposed special use.

3. Harmony. The proposed special use will be in harmony with the purpose and intent of
this chapter, with the uses permitted by right in the district, with the regulations provided
in sections 4 and 5, as applicable, and with the public health, safety, and welfare.

4, Consistency with comprehensive plan. The proposed special use will be consistent with
the comprehensive plan.

Factors not to be considered. The board shall not base any decision on the merits of the purpose
and intent of any relevant provision in the zoning ordinance.

Time for decision. The board shall schedule a reasonable time for the hearing on an application so
that it may make its decision within ninety (90) days after the date the application was deemed to
be complete. This ninety (90) day period is directory, not mandatory.

Action by the board; vote required to grant special use permit. The concurring vote of three (3)
members of the board is required to grant a special use permit.

Conditions. In granting a special use permit, the board may impose conditions, as follows:

1. Nature of conditions. The board may impose such conditions relating to the use for which
a permit is granted as it may deem necessary in the public interest, including limiting the
duration of a permit.

2. Guarantee or bond to ensure compliance. The board also may require that the applicant
provide a guarantee or bond to ensure that the conditions imposed are being and will
continue to be complied with.

3. Conditions deemed to be essential and nonseverable. Except as the board may specify in
a particular case, any condition imposed on a special use permit shall be deemed to be
essential and nonseverable from the permit itself and any condition determined to be
invalid, void or unlawful shall invalidate the permit.

Revocation of permit. The board may revoke a special use permit that it previously granted if it
determines, after a hearing, that there has not been compliance with the terms or conditions of the
permit. The board shall give notice of the hearing as required by Virginia Code § 15.2-2204,
provided that when giving any required notice to the owners, their agents or the occupants of
abutting lots and lots immediately across the street or road from the lot that is the subject of the
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special use permit, the board may give such notice by first-class mail rather than by registered or
certified mail.

0. Withdrawal of application. An application may be withdrawn, or be deemed to be withdrawn, as
provided herein:

1. Request to withdraw by applicant. An application may be withdrawn upon written
request by the applicant. The written request must be received by the board prior to it
beginning consideration of the matter on the meeting agenda. Upon receipt of the request
for withdrawal, processing of the application shall cease without further action by the
board. An applicant may not submit an application that is substantially the same as the
withdrawn application within one (1) year of the date of withdrawal unless the board, at
the time of withdrawal, specifies that the time limitation shall not apply.

2. When application deemed withdrawn. An application shall be deemed to have been
voluntarily withdrawn if the applicant requested that further processing or formal action
on the application be indefinitely deferred and the board is not requested by the applicant
to take action on the application within one (1) year after the date the deferral was
requested. Upon written request received by the zoning administrator before the one (1)
year period expires, the zoning administrator may grant one extension of the deferral
period for a period determined to be reasonable, taking into consideration the nature of
the application, the complexity of the review, and the laws in effect at the time the
request for extension is made. Upon written request received by the secretary of the board
before the extension of the deferral period granted by the zoning administrator expires,
the board may grant one additional extension of the deferral period determined to be
reasonable, taking into consideration the size or nature of the application, the complexity
of the review, and the laws in effect at the time the request for extension is made. The
timely receipt by the clerk of the extension request shall toll the expiration of the
extended deferral period until the board acts on the request.

p. Resubmittal of similar denied application. An applicant may not submit an application that is
substantially the same as the denied application within one (1) year after the date of the denial.

g. Judicial review. Any action contesting a decision of the board under this section shall be as
provided in Virginia Code § 15.2-2314.

(Ord. 15-18(5), 7-8-15)
State law reference — Va. Code 88§ 15.2-2204, 15.2-2286(A)(4) and (B), 15.2-2309, 15.2-2310, 15.2-2312, 15.2-2314.

34.6 INTERPRETING A DISTRICT MAP
(Formerly Decision of Board of Zoning Appeals, Repealed 7-8-15, now see § 34.3)

An application to interpret a district map shall be considered by the board of zoning appeals (the “board) as
follows:

a. Who may file an application. An application may be filed by any owner, tenant, government
official, department, board or bureau (the “applicant”). The application shall pertain to one or
more lots owned or occupied by the owner, occupant, or governmental entity.

b. Application. Each application shall be composed of a completed county-provided application form
required to review and act on the application. The zoning administrator is authorized to establish
an appropriate application form. The application form shall require the applicant to provide the
following:
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1. Factors to be considered for an application. Information pertaining to the factors to be
considered for interpreting a district map in subsection (i).

2. Payment of delinquent taxes. Satisfactory evidence that any delinquent real estate taxes,
nuisance charges, stormwater management utility fees, and any other charges that
constitute a lien on the subject property, that are owed to the county and have been
properly assessed against the subject property, have been paid.

Filing the application; number of copies. The applicant shall file the application with the
department of community development. The zoning administrator is authorized to establish for
each class of application the number of collated copies of the application required to be filed.

Determining completeness of the application; rejecting incomplete applications. An application
that provides all of the required information on the application form shall be determined to be
complete and be accepted for review and decision. An application omitting any required
information shall be deemed to be incomplete and shall not be accepted.

1. Timing of determination of completeness. The zoning administrator shall determine
whether an application is complete within ten (10) days after the application was
received.

2. Procedure if application is incomplete. If the application is incomplete, the zoning

administrator shall inform the applicant by letter explaining the reasons why the
application was rejected as being incomplete. The letter shall be sent by first class mail,
be personally delivered or, if consented to by the applicant in writing, by fax or email.

3. Effect if timely determination not made. If the zoning administrator does not send or
deliver the notice as provided in subsection (d)(2) within the ten (10) day period, the
application shall be deemed to be complete, provided that the director may require the
applicant to later provide the omitted information within a period specified by the
director, and further provided that the zoning administrator may reject the application as
provided herein if the applicant fails to timely provide the omitted information.

4, Resubmittal of application originally determined to be incomplete. Within six (6) months
after the date the letter that an application was rejected as being incomplete was mailed,
faxed, emailed or delivered by the zoning administrator as provided in subsection (d)(2),
the applicant may resubmit the application with all of the information required by this
section for a new determination of completeness under this subsection.

Payment of fees. When an application is determined to be complete, the applicant shall pay the fee
required by section 35.1 before the application is further processed.

Transmittal of information. The zoning administrator shall promptly transmit the application and
accompanying maps, plans or other information to the secretary of the board.

Procedural requirements prior to the hearing. The following procedures apply prior to the board’s
hearing on the application:

1. Scheduling the hearing on the application. The board shall schedule a reasonable time for
the hearing that will allow it to make a timely decision as provided in subsection (k).

2. Notice of the hearing. The board shall give notice of the hearing to the owners of the lots
that are affected by the question and as required by Virginia Code § 15.2-2204, provided
that when giving any required notice to the owners, their agents or the occupants of
abutting lots and lots immediately across the street or road from the lot that is the subject
of the special use permit, the board may give such notice by first-class mail rather than by
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registered or certified mail. Notice of the hearing also shall be posted as provided in
section 33.4(m)(2).

3. Contact by parties with board members. The non-legal staff of the board of supervisors,
as well as the applicant, landowner, or its agent or attorney, may have ex parte
communications with a member of the board prior to the hearing but may not discuss the
facts or law relative to the application. If an ex parte discussion of facts or law in fact
occurs, the party engaging in the communication must inform the other party as soon as
practicable and advise the other party of the substance of the communication. Prohibited
ex parte communications do not include discussions that are part of a public meeting or
discussions prior to a public meeting to which the applicant, landowner, or his agent or
attorney are all invited. For the purposes of this section, the “non-legal staff of the board
of supervisors” is any staff who is neither an attorney in the county attorney’s office nor
appointed by special law.

4. Sharing information produced by county staff. Any materials relating to an application,
including a staff recommendation or report furnished to a board member, shall be
available without cost to the appellant or any person aggrieved as soon as practicable
thereafter, but in no event more than three (3) business days after the materials are
provided to one or more board members.

Procedural requirements at the hearing. The board shall offer an equal amount of time in a
hearing on the case to the applicant and the county staff.

Factors to consider when acting. The board shall reasonably consider the following factors when
it is reviewing and acting on an application to interpret at district map:

1. Uncertainty in district boundary. Whether there is any uncertainty as to the location of a
district boundary, provided that the board shall not have the power to change
substantially the locations of district boundaries that are established by ordinance.

2. Intent and purpose of section or district. The board may interpret the map in such way as
to carry out the intent and purpose of the ordinance for the particular section or district in
question.

Factors not to be considered. The board shall not base any decision on the merits of the purpose
and intent of any relevant provision in the zoning ordinance.

Time for decision. The board shall schedule a reasonable time for the hearing on an application so
that it may make its decision within ninety (90) days after the date the application was deemed to
be complete. This ninety (90) day period is directory, not mandatory.

Action by the board; vote required to grant special use permit. The concurring vote of three (3)
members of the board is required to change a district boundary.

Withdrawal of application. An application may be withdrawn, or be deemed to be withdrawn, as
provided herein:

1. Request to withdraw by applicant. An application may be withdrawn upon written
request by the applicant. The written request must be received by the board prior to it
beginning consideration of the matter on the meeting agenda. Upon receipt of the request
for withdrawal, processing of the application shall cease without further action by the
board. An applicant may not submit an application that is substantially the same as the
withdrawn application within one (1) year of the date of withdrawal unless the board, at
the time of withdrawal, specifies that the time limitation shall not apply.
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2. When application deemed withdrawn. An application shall be deemed to have been
voluntarily withdrawn if the applicant requested that further processing or formal action
on the application be indefinitely deferred and the board is not requested by the applicant
to take action on the application within one (1) year after the date the deferral was
requested. Upon written request received by the zoning administrator before the one (1)
year period expires, the zoning administrator may grant one extension of the deferral
period for a period determined to be reasonable, taking into consideration the nature of
the application, the complexity of the review, and the laws in effect at the time the
request for extension is made. Upon written request received by the secretary of the board
before the extension of the deferral period granted by the zoning administrator expires,
the board may grant one additional extension of the deferral period determined to be
reasonable, taking into consideration the size or nature of the application, the complexity
of the review, and the laws in effect at the time the request for extension is made. The
timely receipt by the clerk of the extension request shall toll the expiration of the
extended deferral period until the board acts on the request.

n. Resubmittal of similar denied application. An applicant may not submit an application that is
substantially the same as the denied application within one (1) year after the date of the denial.

0. Judicial review. Any action contesting a decision of the board under this section shall be as
provided in Virginia Code § 15.2-2314.

(Ord. 15-18(5), 7-8-15)

State law reference — Va. Code §§ 15.2-2204, 15.2-2286(A)(4) and (B), 15.2-2308, 15.2-2308.1, 15.2-2309, 15.2-2310,
15.2-2312, 15.2-2314.
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